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SIIRIECI: Utah l{ining Association Proposal Oovering fuidelines for Surety
Contracts Includirg Personal Srarantees

DAXE: Jtrne 15, L982

Attached please find a copy of a recently endorsed proposal froo the Utah
Mining Association. they rrculd like to have the Division and the Board
consider the ideas put forth as an initial 'blueprint" for the developent of
the concept to allow the use of personal guarantees (and determining criteria)
for surety contracts. I rdas on hand during the E:recutive Board lGeting of the
Utatr Mining Assobiation to f ield qr.restions regarding their menber's concerrs
about the nature ard appropriateness of this suhittal. I suggest that they
are extrcly concerned about the exclusion of this personal guarantee concept
frm the realm of possible surety arrangenents with the Division. Therefore,
they have taken the effort to put forth the criteria listed in the proposal
for the use of the personal guarantee in surety contracts. tbpes ate that the
Board of Oil, Gas ard Mining will be able to decide at the June F,necutive
Session whether or not to continue the use of these personal guaEantees. The
Board should also consider drethet or not to accept the attached proposal or
refer it to the Division for further development. A decision should be
reached. If personal guarantees are to be continued in use, should the new
criteria be established as a guideline (inplenented by the Division and the
Board) or should they be made a part of the Rules and Regulations as the
attacbed proposal suggests?

It is ny sircere hope that the Board will be able to discuss and decide
upon these tratters at the next B<ecutive Session. Please call Ron Daniels if
you have any questions.

Attactrent
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EoordzChorles R. Henderson. Choirmon . John L. Bell . E, Steele Mclntvre . Edword T. Beck
Robert R, Normon. Morgoret R. Bird . Herm Olsen

on equol oppodunrtv emplover . oleose recvcle poper



PROPOSED GUIDELINES FOR SURETY CONTRACTS TO

GUARANTEE RECLAI,{ATION OBLIGATIONS

I. PURPOSE OF PROPOSAL.

The guarantee of reclamation obligations by surety con-

tract is one of a number of alternative surety arlangetrents

authorized under the Utah Mined Land Reclanation Act. The Pro-

posed guidelines herein establish a treans to deternine whethet

surety contracts ate apProPriate, based on the subnittal of

cerEain financial data to demonstrate financial stability. The

purpose of the guidelines is to encourage qualified operators

to com-it to tbe cost of reclamation without having to bear the

burden of setting aside financial resources which could be troEe

productively used elsewhete.

The Mined Land Reclanation Act allows the Board of 0i1,

Gas, and Mining (the "Board") to approve a form of surety which

Eay include "a written contractual agreement" (Utah Code Ann.

$40-8-14(3)). In addition, the Board is required to consider

the operator's financial status, assets tdiChin the state '

history of perfornance, and facilities to carly out the work

(Id. ) These guidelines are intended to assist the Board in

evaluating these factors as they may relate to such surety

arrangements.



Ttre legislature, in enacting .t40-8-14(3), clearly

intended to provide for flexibility ia surety arEangenents,

which would allow the Board to ensure conpletlon of reclamation

obligations without unnecessary burdene on the operators. If

an opeEatoE can demonstrate its continuing financial capabllity

to conply with reclamation requirements, then there ie no

reason why the operator should be required to set aside needed

funds or assets. This same consideration is reflecEed in the

surety tequirement regulations of a number of federal and state

agencies which aEe discussed in more detail below.

Currently, Utah Code Ann. $40-8-14 is iroplenenEed by

Rule l.t-5. The guidelines proposed herein would, if adopted,

become a new RuIe !1-5A.

II. SUI,IMARY OF PROVISIONS.

Essentially, the proposal would allow for a surety

contract between the Board and Lhe oPerator. In suPPort of the

application for such a contract, the aPPlicant would be

required to provide certain financial daEa to Ehe Board Ehrough

the Division of Oi1, Gas, and Mining (the "Division"). If Ehe

applicant is a publicly held comPany, it would be Eequired to

provide to the Board copies of various filings made with the

United SEates Securities and Exchange Comqission, paEticularly

the 10-K report, which details the current financial health of
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the conPany. If the applicant ie oot a publ.tcly beld coEPore-

tion, lt rould be required to suboit to the Board a flnanclal

statement prepared by an independeot accountant.

Ttre purpose of the requirement Bo provlde cop{es of

Securlties and Exchange Connission filings 1s to ensure that

the Board has all of tbe available data with regard to the

financial health of tbe application. The Securities and Ex-

change Comnission rules require strict fu11 disclosure of a

co1poration's financial structure including not only profit and

loes infornation, but also infornation with regard to nanage-

ment, outstanding litigation oE enforcement, cotDPany holdings'

and other sinilar information.

Under tbe proposal, the Board would aPProve the sureBy

contract application if the materials subnitted with the

application demonstrate that the aPPlicant bas net worth

sufficient to satisfy the reclamation obligations, has agsets

in the State of Utah sufficient to satisfy a judgneut for

reclamation should it be necessary to litigate the contract

agreement, and has the Physical capability, including staff

expertise, Eo complete reclamation.

An apPlication tray be disapproved or an agreement may be

revoked or nodified by the Board after notice to Ehe operator

and Ehe opportunity for Ehe operator to present evidence or in-

formation on the matter at a hearing before the Board, if the

operator so desires. '
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III. OTITER RECULATIONS

The suEety contract is essenttally e eelf-bondiog agtee-

Eent. Such self-bonding arlangetrents are not unique. For

exatrple, the Envlrontrental Protectlon Agency, the Office of

surface Mining Reclamation and Enforcement, and the lJyoning

Department of Environroental Qualtty all have self-bonding

regulatione. In additlon, the Nuclear Regulatory Cornnission 1g

actively considering a self-bonding proposal for ni11 tailings.

A11 of the self-bondlng regulations are based on the

necessity to satisfy the regulatory authority of the financlal

stabiltty of the applicant. The varioue financial criteria in

these regulations are tailored to tbe Particular PurPose of the

regulation. For exatrple, iD the Environmental Protectlon

Agency regulations (40 CFR Part 264 (Subpart H) and 265 (Sub-

parr H); 47 Fed. Reg. L5032-15074 (Aprll 7,1982)), the EPA has

established detailed financial test criterla to support the

financial assurance relating to closure and post-closure of

hazardous waste treatment, storage, and disposal facilities'

Ttre f inancial tests consist of tlto basic alternatives, one of

which ie tied to the bond rating used by Standard and Poor's oE

Moody's. In its preanble to the regulations, the EPA indicates

that the purpose of the bond rating criceria is to acco'r'modate

utilities, which, because of unique financial structures, can-

not use the more traditional financial criteria (47 Fed. Reg'

15034).
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It ehould be noted that the EPA regulations are deslgned

not ouly to provide for flnancial assurance for the cLoeure of

a hazardous IteEte Danagetrent facility but also to provlde

assurance for the post-closure maintenance of the facillty into

the indefinite future. In additlon, the EPA is concerned wlth

1iEerally thoueands of bazardous ltaste tranagement facilities'

with the result that lt cannot deal with case-by-case determin-

ations as well as an agency whicb regulates a nuch snaller nun-

ber of facilities.
The OSM self-bonding regulations (30 CFR Subchapter J;

45 Fed. Reg. 52306 (August 6,1980)) require not only evidence

of financial stability for self-bonding, but also collateral oE

securlty lnterest6 in favor of OSM sufficient to guarantee the

self-bond. OSM oPerates under a very detailed and extensive

eet of reclamation regulations which do not allow much flexi-

bility with regard to designing a reclamation plan. As a re-

sult, OSM has inposed a vely strict set of self-bonding regula-

tions. It should be noted, however, that OSM has proposed new

bonding regularions (40 Fed. Reg. 45082 (Septenber 30, 1981))

which would eliroinate the Eequirement for putting uP personal

or real ptoperty aa collateral to back the self-bonding aE-

rangement.

The NRC is considering self-bonding regulations for

uranium ni11 tailings rec-lamation. At this point, the NRC has

not formally made any proposal, although it has indicated it is
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exanining a nunbeE of self-bondtng regulations. It ebould be

noted that the I{RC is concerned not only wtth reclamation of

ni11 tailings but aleo wlth long-tern etabilization and maln-

tenence. In tbis regard, it should be noted tbat tbe Uranium

l.{i11 Tailings Control and Reclamation Act provides for tbe

transfer to tbe federal oE state governnent, as aPProPriate, of

reclained uranium ni11 tailings gites to ensure long-term gta-

bility.
In comparing self-bonding regulations with the guide-

lines proposed herein, a number of lnportant considerations

should be kept in nind. First, the Board of OiL Gas and Mining

oversrees a relatively snall number of operations. As a result,

it is easier for the Board to make decisions on a case-by-case

basie. In additlon, tbe purpose of the Mined Land Reclanation

Act is to require reclamation of disturbed lands, after which

the operator will be under no furtber obligation insofar as

involvenent with the reclaimed lands is concerned. This Deans

that the financial burdens surrounding reclanation will €ss€ll-

tially disappear after the reclamation is complete.

The proposed guidelines are designed for mine oPera-

tions. Because of the unique problerns and circumstances suE-

rounding uranium ni11 tailings reclamation, uranium ni11 tail-

ings reclamation sureties should be governed by a different set

of procedures. It may be advisable to consider separate surety

regulations relating Co uraniun mills in order to be consistent

wirh rhe NRc regulations olf_" they have been published.



UTAH BOARD OF OIL, GAS AI{D MINING

PROPOSED GUIDELINES FOR SURETY CONTRACTS TO

CUARANTEE RECLAI'{ATION OBLIGATIONS

(RULE M- 5A)

Utah Code Ann. f 40-8-14

RULE M.5A - SURETY CONTRACTS .

(a) An application for surety contract shall contain the fol-

. lowing infornation:
(1) Identification of oPeretoE.

(2) Identification of operation(s).

(3) Idenrification of record rnineral owner(s) of land(e)

Eo be nined.

(4) Estinated reclamation costg.

(5) Narure of activity(ies) or obligation(s) to be

covered by contract, including dates of commencement

and conclusion. The requiretrent may be satisifed by

reference to the approved reclamation by plan or

plans, 8s aPPEoPriate.

(6) Other sureties or bonds in the state of utah.

(7) If rhe applicant is a publicly held corPoration,

(i) A copy of the latest 10-K rePort submitted to

the United States Securities and Exchange

Comniss ion.
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(b) Applicant shall submit the following annual rePoEts to the

Division:

If applicant is a publicly-held corPotation, a coPy

of the applicant's latest 10-K report subnitted to

Ehe United States Securities and Exchange Commission.

If applicant is not a publicly held corPoration, a

copy of a current financial statement Prepared and

certified by an independent certified public ac-

countant under generally accepted accounting princi-

p1es.

(8)

(1)

(2)

(ii) Any other required rePort, or registratlon

statement eubnitted by the aPPlicant to the

United SEates Securities and Excbange Conmls-

sion and the Utah Securiti'es Comroission within

the preceding year.

If the applicant ls not a publicly-held coEPoEetion,

(i) A financial statetrent prepared by an indepen-

dent ceEtified public accountant under gener-

ally accepted accounting principles.

A description of the facilities, equipment and oa-

terial in applicant's Possession or control, oE

available to applicant to carry out reclanation

work. This requirement may be satisfied by

referring to the applicable Portion of the approved

reclaroation plan or plans covering tbe reclamation.
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(c) The

if
the

(1)

(2)

(3)

Boatd shall aPPEove an aPPlicatign for surety contract

the application and Buppotting naterials demonstrste

following:
Applicant has net working capital and tangible net

worth sufficient to satisfy the reclanation obliga-

tions.
Applicant has sufficient assets (boch real and Per-

sonal property) in Ehe State of Utah to satisfy a

judgnent for the costs of reclamation.

Applicant has sufficient staff expertise available

to catry out and/or supervise the Eequired reclama-

tion work. Supervision includes the capability to

contract all oE Part of the required reclamation

work to other parties.

(d) Upon approval of the application by the Board; the Board

and the applicant shall execute a surety contract estab-

lishing the following terms and conditions:

(1) The duraEion of the obligation.

(2) The estimated reclamation costs, with the provision

that the estimated cosEs may be adjusted periodi-

cally by the Division after notice to the aPPlicant

and oPPortunity for hearing before the Board, if

requested by the aPPlicant.

(3) A reference to the reclanation plan or plans covered

by the obligation.
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(4) The procedures for invoklng thg 
"obllgatlon 

tf the

reclamatlon plan or plans are not followed ln whole

or ln signiflcant part.
(e) Ttre Board nay disapprove an spplicatlon for eurety con-

tract or revoke or eubstanttally nodify a contract only

after thirty days' notlce to the opeEator and after
allowing the operator a bearing on the record before the

Board, if the operator eo desfres. In such a hearing, the

operstor sha1l bave the right to call and cEoss-examine

witnessee and present euch credible evldence ae it nay

deem necessary to support the contrect.
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